
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



250 o CALIFORNIA LAW REVIEW 

ation of the parties that they are not partners, or that their relation 
is of some other kind, is ineffectual. 11 

The actual existence of a partnership is thus seen to be "a deduc- 
tion of law from the facts"; 12 and if the facts are undisputed, and 
the partnership is a clear and necessary legal deduction therefrom, 
the mere understanding of the parties that one or more of them 
is not liable as a partner, is mistaken, and will not be given legal 
effect. 13 

In the principal case, does the fact that the president of the plain- 
tiff corporation read the agreement, including the clause stipulating 
against a partnership, and afterward gave credit to the two younger 
men, justify the implication of an agreement on his part not to sue 
the defendant as a joint debtor? The fact that the defendant after- 
ward assured the plaintiff's president that he would see all the bills 
paid tends to negative the existence of such an agreement; but if it 
be supposed that an agreement could be implied, an interesting ques- 
tion arises as to its availability to the defendant as a defense to a 
suit upon the partnership obligation. 

By the Civil Code, a release of one of two or more joint obligors 
is valid as to the one released, but the right of the remaining obligors 
to contribution from him is not cut off. 14 This rule holds, according 
to California authority, when the joint obligors are partners, and 
the obligation is incurred in the course of the partnership business. 15 
Therefore, even without making refined distinctions between a 
release and an agreement not to sue, it would seem that in a case 
where as a matter of interpretation the agreement was not merely 
one as to internal management but was intended to limit the liabili- 
ties of the parties to third persons, and where also it would be fair to 
imply assent to that agreement on the part of third parties, California 
courts should find no difficulty in relieving the partner who was 
not to be liable from liability. As pointed out, the principal case 
comes near to but does not actually present this question. 

A. B. M. 

Principal and Agent: Liability of Owner of Automobile 
for Negligent Driving by Member of Family — In the case of 
Spence v. Fisher 1 the court held that a father who is the owner 
of the family automobile is not liable for the negligent driving of 
an adult child using the car for her own purposes. This decision 

"Burdick on Partnership (3d. ed.) p. 64; Pooley v. Driver (1876) 
5 Ch. Div. 458. 

12 Lindley on Partnership (2d. ed.) p. 35; Burdick on Partnership (3d. 
ed.) p. 18; Dwinel v. Stone (1849) 30 Me. 384; Carlton v. Coffin (1854) 27 
Vt. 496. 

18 Burdick on Partnership (3d. ed.) p. 20; Farnum v. Patch (1880) 60 
N. H. 294. 

14 Cal. Civ. Code, § 1543. 

15 Northern Ins. Co. v. Potter (1883) 63 Cal. 157. 

1 (Oct. 22, 1920) 60 Cal. Dec. 510, 193 Pac. 255. 
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reopens the much argued question as to what the liability of the 
owner of the family car should be. 

It has been recognized by the courts of almost every jurisdiction 
that an automobile is not an instrument dangerous per se so as to 
bring it into the class of things to which an absolute liability 
attaches. 2 General liability of the owner is, therefore, established 
only when he has committed some fault which has caused harm 
to another intentionally through imprudence or through negligence. 3 
Thus the power to hold the owner responsible for injuries caused 
by the negligent driving of his car by any third person, at present, 
rests on the illusive grounds of the master and servant relation or 
respondeat superior.* As a result of such a decision as this, inno- 
cent injured persons, in a great number of cases, are unable to 
get any satisfaction of judgments recovered because there is no 
financially responsible party who can be held. This seems obviously 
unjust as well as inexpedient in the case of the family automobile 
where the car is really being used for the purpose for which it was 
bought. 

By way of solution two possible methods suggest themselves. 
One is to meet the question by legislative enactment; the other, 
by broad judicial interpretation. A step in the former direction 
has been taken by California by the requirement that parents of a 
minor child join in the application for the minor's operator's license, 
and by the provision that any negligence of such minor child in 
operating a car is imputed to such person signing such application. 5 
A similar provision is to be found in the Proposed Uniform Vehicle 
Law 6 which, on the theory that it is the driver rather than the 
automobile who is the dangerous instrumentality, requires that there 
be rigid tests of the driving qualifications of all applicants before an 
operator's license will be granted. 7 This leaves much to be done, 



2 Jones v. Hoge (1907) 47 Wash. 663, 92 Pac. 433; Danforth v. Fisher 
(1908) 75 N. H. Ill, 71 Ath. 535; Lewis v. Armorous (1907) 2 Ga. App. 

50, 59 S. E. 338; Parker v. Wilson (1912) 179 Ala. 361, 60 So. 150, 43 L. R. A. 
(N. S.) 87; Tyler v. Stephans Adm'r (1915) 163 Ky. 770, 174 S. W. 790; 

Schultz v. Morrison (1915) 91 Misc. 248, 154 N. Y. Supp. 257; Huddy on 

Automobiles (5th ed.) § 37. 

3 Gates v. Pendleton (Feb. 1, 1921) 61 Cal. Dec. 165; 27 Harvard Law 
Review, 235, 256. 

<Wyllie v. Palmer (1893) 137 N. Y. 248, 33 N. E. 381; Bryant v. 
Pacific Electric R. R. Co. (1917) 174 Cal. 737, 164 Pac. 385; Gousse v. Lowe 
(1919), 29 Cal. App. Dec. 12, 183 Pac. 295; Randolph v. Hunt (1919) 58 
Cal. Dec. 145, 183 Pac. 358; Martinelli v. Bond (1919) 29 Cal. App. Dec. 240, 
183 Pac. 641 ; 2 Virginia Law Review, 189, 191. 

5 Motor Vehicle Act, § 24, Cal. Stats. 1919, p. 191. In the absence of 
such a statute the question of a parent's liability is the same in the case of a 
minor or an adult child. However the courts have universally agreed that if 
a parent permits his car to be driven by a minor child who is under the age 
set by statute for an operator of a car, he is liable. See 7 California Law 
Review, 283. 

6 Adopted by the executive committee of the International Traffic Officers' 
Association, Dec. 8, 1920, Ohio. 

7 Supra, n. 6. art. IV. § § 2, 3, 5, 6. 
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however, and the idea of an action in rem against the machine seems 
also desirable because only such an enactment would adequately 
solve the problem of liability in the case of the family automobile. 
But to allow such an action is not without difficulties. A statute, 
imposing a liability on an owner of a motor vehicle for negligence in 
its operation by any person except a thief, was passed in Michigan. 8 
This was held unconstitutional under the due process clause of the 
Fourteenth Amendment to the Constitution, on the ground that it is 
unconstitutional per se to impose liability upon one who is without 
fault or negligence. 9 The better view, however, is that imposition 
of absolute liability is not unconstitutional except where the regu- 
lation is unreasonable in view of the ends to be attained. 10 In the 
case of automobile ownership it seems well within the power of the 
legislature to impose a liability to the extent of the value of the 
machine in all cases where any acquiescence on the owner's part 
can possibly be found. Even this would leave the practical problem 
of the court crowded with negligence cases and it has been sug- 
gested that it would be desirable to work out some scheme of abso- 
lute liability regardless of fault in which the burden would be evenly 
divided by means of insurance. 11 This, however, seems a bit drastic 
and not wholly in accord with present-day theories. 

In the absence of statutory enactment, however, the second solu- 
tion seems acceptable; that is, where the court stretches the rather 
elastic doctrine of agency so as to include ordinary automobile 
driving within the scope of authority of any member of the family. 
In Birch v. Abercrombie 12 the court held that since the automobile 
was being used for one of the very purposes or which tne owner 
intended it should be used, to wit, the pleasure of the family, it was 
being used by the agent of the owner acting within the scope of his 
authority. This has been followed by a great number of courts 13 and 
it is to be regretted that California is not among them. M. M. 

Public Service Commissions: Jurisdiction of Railroad 
Commission Over Extra Territorial Operation of Municipal 
Plant — A field of public service of increasing importance was 
removed from the purview of state supervision in City of Pasa- 
dena v. Railroad Commission 1 in which case it was held that the 
commission had no jurisdiction over an electric plant owned by a 
municipality even when engaged in serving a separate city outside 
its borders. The opinion interpreted literally Article 12, section 23, 

« Dougherty v. Thomas (1913) 174 Mich. 371, 140 N. W. 615. 

i« St. Louis R. R. v. Mathews (1896) 165 U. S. 1, 41 L. Ed. 611, 17 Sup. 
Ct. Rep. 243; 12 Michigan Law Review, 321. 

11 8 California Law Review, 269; 15 Illinois Law Review, 369. 

« Birch v. Abercrombie (1913) 74 Wash. 486, 133 Pac. 1020. 

"Davis v. Littlefield (1914) 97 S. C. 171, 81 S. E. 487; Kayser v. Van 
Nest, 125 Minn. 277, 146 N. W. 1091 ; Smith v. Jordan (1912) 211 Mass. 269; 
97 N. E. 761; 29 Yale Law Journal, 467; 2 Virginia Law Review, 189. 

1 (Aug. 12, 1920) 60 Cal. Dec. 202, 192 Pac. 25. 



